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This paper is intended to provide a general overview of Florida's water law from its 

common law origin through the present day framework set forth in Chapter 373, Florida 

Statutes, and to survey key provisions of the Water Resources Development Act of 

2000 ("WRDA") as well as state law relative to environmental water supply assurances. 

 
I. FLORIDA WATER LAW 101 
 

A. Common Law 
Water law in the United States stems from two general common law doctrines, divided 

between eastern states and western states.  Eastern states, with their more abundant 

water supply, have developed the riparian system of water use.  Western states, with 

their less plentiful supply, have developed the prior appropriation system. 

 

Florida's water law system initially evolved from the eastern states' riparian system.  

The strict riparian system established an exclusive right of riparians (persons owning 

land along the watercourse) to take and use water. The owner of the property was 

entitled to receive an unaltered flow of water across the land, without a decrease in 

quantity or quality.  Florida adopted a modified riparian doctrine that employed a 

reasonable use rule.  Under this doctrine, an upstream riparian owner could reduce or 

change the flow of a watercourse as long as they did not unreasonably interfere with 

another riparian owner's use. 

 

The western states' prior appropriation system is often referred to as "first in time, first in 

right."  This rule arose in the early 1800's during America's Gold Rush.  Water was 

essential to the development of gold miner's claims.  The prior appropriation system 

provided that once water was withdrawn from a stream and put to use, the right to 
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continue that use was perfected and continued without interference from new arrivals.  

These water rights could be bought and sold and passed down from generation to 

generation. 

 
B. A Model Water Code 
Following several attempts by the Florida Legislature to address Florida's water issues, 

in 1971 A Model Water Code was drafted.  The goal of the drafters was to create a 

comprehensive regulatory system that attempted to combine the best features of the 

riparian and prior appropriation systems, while at the same time avoiding their pitfalls.  

Primary objectives included more certainty in water rights, flexibility to adjust water uses 

when necessary to accommodate changes in circumstances, and the integration of 

planning and regulation for the protection of the quality and quantity of Florida's water 

resources to maximize their beneficial uses.  Thus, the reasonable-beneficial use 

standard, the standard still used in Florida today, was introduced.  

 

C. Florida Water Resources Act of 1972 

The Florida Legislature adopted most of the water use provisions of A Model Water 

Code unchanged as the Florida Water Resources Act of 1972, ("Act") Part II, Chapter 

373, Florida Statutes.  Basic premises of the Act include that: 

1. east and west common law are blended; 

2. ownership of land does not carry with it the ownership of or the right to use water; 

and 

3. Florida's water is held in trust for the benefit of the people of the state. 

 

The Act established an administrative structure for the regulation of water use through 

the issuance of permits and water shortage restrictions.  The five water management 

districts have exclusive authority to issue these permits.  The Act also included 

innovative planning provisions. 
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1. The Consumptive Use Permit system 
Part II, Chapter 373, Florida Statutes, sets forth the permitting system for consumptive 

uses of water. In order to perfect the right to use water, a permit must be obtained. 

Initially, all water uses existing as of the date of the Act, other than domestic uses, were 

required to obtain permits within two years of the Act's effective date or those uses 

would be considered abandoned.  

 

All applications for water use permits are reviewed under a three-pronged test.  The first 

prong deals with the nature of the proposed use.  The applicant must demonstrate that 

the use is "reasonable-beneficial."  This is defined as "the use of water in such quantity 

as is necessary for economic and efficient utilization for a purpose and in a manner 

which is both reasonable and consistent with the public interest."  This standard 

requires the prevention of waste or excessive uses of water.  This standard can be 

implemented to require water conservation, urban demand management, and high-

efficiency irrigation systems.   

 

The second prong requires the applicant to demonstrate that the use is consistent with 

the "public interest."  Public interest criteria include, among other things, water resource 

protection, flood protection, water quality protection. If two applicants for water use 

permits are competing for water, the application that best serves the public interest must 

be approved.  Renewal of existing permits prevail over proposed water uses if both are 

competing and are equal with regard to public interest considerations. 

 

The third prong of the permit evaluation requires the applicant to assure that the use will 

not interfere with existing legal uses.  Existing users are those that are authorized under 

a valid permit or are otherwise exempt.   

 

Water use permits are issued for fixed durations, depending upon the proposed use and 

resource considerations at the time of permitting.  They must be renewed upon 

expiration to continue the use.  This maintains flexibility by allowing the water 
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management districts to reexamine the use based upon changed conditions and 

consider and incorporate new rules or standards as appropriate.  

 

2. Water Shortage Restrictions 
Water management districts are authorized to restrict water use due to water shortage 

conditions.  To implement this authorization, the water management districts have 

adopted Water Shortage Plans that set forth the conditions which trigger a water 

shortage declaration.  The purpose of a water shortage declaration is to prevent serious 

harm to the water resources and to minimize potential impacts to the public by equitably 

distributing available water for all users. 

 

3. Planning 
Since 1972, planning has been recognized as an important tool in managing Florida's 

water resources.  A Model Water Code theorized that proper water resource allocation 

could best be accomplished within a statewide, coordinated planning framework.  

 

The Act and subsequent revisions to the Act required the water management districts 

and the Florida Department of Environmental Protection to undertake various planning 

initiatives relative to the State's water resources, including, but not limited to, 

establishing minimum flows and levels and water supply planning.  Initiatives such as 

the Florida Water Plan, District water management plans and regional water supply 

plans are intended to be the primary planning vehicles. 

 

Water management districts are required to develop regional water supply plans for 

planning regions where existing or reasonably anticipated water supply sources are 

determined to be inadequate to meet 20-year projected needs.  Water management 

districts have the primary responsibility for water resource development, while locals 

governments, regional water supply authorities and private utilities have the primary 

responsibility for water supply development. 
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The appropriate management and diversification of water supply sources will provide 

sufficient water to meet the needs of each region. The Legislature's intent is to promote 

the availability of sufficient water for all existing and future reasonable-beneficial uses 

and natural systems. Implementation of the water supply plans can avert potential 

supply problems through proper water resource management.  

 

4. Minimum Flows and Levels 
The Act requires the water management districts to establish minimum flows and levels 

for surface waters and aquifers within their jurisdiction. The minimum flow is defined as 

the “...limit at which further withdrawals would be significantly harmful to the water 

resources or ecology of the area".  The minimum level is defined as the "limit at which 

further withdrawals would be significantly harmful to the water resources of the area"  

Water resources are defined to include environmental / fish and wildlife components.  

The water management districts are directed to use the best available information in 

establishing these levels.  Each water management district must also consider, and at 

its discretion may provide for, the protection of non-consumptive uses in the 

establishment of minimum flows and levels. 

 

Minimum flows and levels provide a tool for planning and allocation of water resources 

by specifying the extent and limits of the availability of the State's surface and ground 

water.  Minimum flows and levels are just a part of a comprehensive water resources 

management approach geared toward assuring the sustainability of the water 

resources.  They must be considered in conjunction with all other resource protection 

responsibilities granted to the water management districts by law, including 

consumptive use permitting, water shortage management, and water reservations.  

 

II. ENVIRONMENTAL WATER SUPPLY ASSURANCES 
 
Although legal mechanisms for environmental water supply have existed in state law for 

many years, not until completion of the Comprehensive Everglades Restoration Plan 

("CERP") has the state been in the position to effectively utilize these tools for the South  
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Florida ecosystem.  The more serious and regional effects of drainage of freshwater 

supplies from the natural systems could not be addressed without a federal and state 

partnership, due to the federal involvement of constructing and managing regional water 

resources in the Central and Southern Florida ("C&SF") Project.  The inclusive scientific 

and public process for development of the CERP has provided the State with a unique 

opportunity to implement the existing state law to protect and provide for environmental 

water supplies for Everglades Restoration. 

 

Florida water law is designed to allow for changing direction in public interest and 

resource conditions, through a flexible system of water allocation.  This unique 

approach is possible because in Florida there is not property right in water.  Rights to 

use water are only obtained through permit.  Permits expire periodically to reallocate 

water for resource protection and other public interest factors, such as Everglades 

Restoration.  Under Florida law, only those water quantities designated for consumptive 

use from the regional system will be made available through permit allocations.  The 

following identifies some of the tools that Florida will be utilizing to protect environmental 

water supplies for Everglades Restoration, including CERP implementation. 

 
A. Water Reservations 
Water reservations are used to set aside water for the protection of fish and wildlife, 

including restoration of the Everglades ecosystem.  Specific water quantities in the 

C&SF Project will be set aside from allocation by reservations, consistent with the 

natural system performance of the CERP.  Operational protocol will be identified for the 

purpose of making deliveries associated with water reservations.  Water reservations for 

the natural system will be periodically increased to reflect the increased water supplies 

made available through CERP implementation.  Deviations from the rainfall driven 

deliveries to the natural system will only occur after a public hearing and specific order y 

the governing board during extreme water shortages.  This flexibility will allow the 

governing board to send water supplies to environmental areas that most need 

additions supplies. 
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In approximately 2004-2005, consumptive use permits in south Florida will expire, and 

be reviewed by the South Florida Water Management District ("District") for consistency 

with the Everglades water reservation rules.  Permit allocations will be capped, based 

on the reservation, so that none of the natural system water will be taken away from 

Everglades Restoration.  Permit allocations from the regional system will have long term 

durations, with a maximum of 20 years, only to the extent that the District determines 

that such water will not be needed for Everglades Restoration under CERP.  These 

determinations will be made based on reservation rules. 

 

B. Summary of Mechanisms in Federal and State Law to Ensure Protection of 
Environmental Water Supplies 

1. WRDA 2000: 

Requires execution of an agreement between the Florida Governor and the 

President.  Agreement prohibits the State from allocating water that is made 

available from a CERP project for environmental purposes, prior to the time 

water reservations are adopted; includes third party enforcement mechanism. 

 

Requires that Project Implementation Reports identify up front how much water 

will be reserved for environmental restoration and the appropriate timing and 

distribution of environmental water. 

 

Requires the adoption of water reservations before any federal funds are 

released for construction of a CERP project. 

 

Requires the development of operation manuals for projects that include how 

water supplies will be delivered and distributed for environmental purposes 

consistent with water reservations. 

 

2. State Law: 

As a local sponsor, the District is required to participate in the development of 

Restudy project components to ensure that the component meets all legal 
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responsibilities under Chapter 373, F.S., for water supply, water quality, flood 

protection, threatened and endangered species and other water or natural 

resources. 

 

Requires the identification of water for environmental purposes to receive state 

funds for construction. 

 

Requires adoption of water reservations based on state project authorizations. 

 

Requires the development, funding and implementation of regional water supply 

plans to meet demands of both human and environmental water demands. 

 

Prohibits the issuance of consumptive use permits that cause harm to the water 

resources.  Permits expire periodically in order to reallocate water to implement 

water reservations. 

 

Requires adoption of minimum flows and levels to prevent significant harm to 

water resources; and requires recovery and prevention strategies to achieve 

minimum flows and levels. 

 

C. Florida Water Law Highlights  
1. Florida water law protects the environment through various mechanisms: 

 i Minimum flows and levels 

 i Reservation of water for environmental purposes 

i Permit requirements and conditions to prevent harm to the water 

resources 

i Permit rights are not property rights;  the evolving public interests in 

environmental restoration and protection can be implemented when 

permits are renewed. 
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2. Florida water law equitably manages the resource during droughts 

i Water shortage plans equitably divide available water during drought 

conditions between use classes 

i Provides advance notice to users of risk of cutbacks during droughts 

 

3. Florida water law requires the efficient use of water and the protection of existing 

water rights 

i The reasonable-beneficial test for permit issuance requires users to 

conserve the water resource thereby extending the supply for other users 

and the environment 

 

4. Florida water law provides water users with "certainty" that their supply will be 

available when they need to use it 

i Existing users are protected from interference caused by subsequent 

users 

i When permitted, a user receives an allocation to a water right sufficient to 

meet that users demands, even in a fairly serious drought event 

 

5. Florida water law requires planning to identify water supply shortfalls and, if 

necessary, construction of alternative water supply projects to assure adequate 

supply for both humans and the environment. 
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